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I. CALL TO ORDER AND OPENING REMARKS

. PRESENTATIONS
Florida Association of Counties
Florida League of Cities
. MEMBER DISCUSSION OF THE ROLE AND RESPONSIBILITIES OF THE

LOCAL GOVERNMENT COUNCIL

IV. ADJOURNMENT

405 House Office Building, 402 South Monroe Street, Tallahassee, Florida 32399-1300 (850) 488-1791



OVERVIEW OF MUNICIPAL AND COUNTY POWERS

A. State and Federal Constitutions Generally

1. Nature of a Constitution - A constitution emanates from the people, not from the
government.! It is a framework of fundamental principles by which the government is formed
and under which the government operates.> According to the Florida Supreme Court, the
constitution “is not designed to provide detailed instructions for the method of its
implementation. This must of necessity be left up to the legislature.”® The constitution is the
supreme law of the land, distinguished from other law by its permanency, brevity, and
generality.* If statutes, treaties, or administrative rules directly conflict with the constitution, the
constitution must prevail.®

a. Nature of the Constitution of the United States - The federal constitution is a
grant of power from the states and the people to the federal government. The federal
government may not exercise any powers uniess they are specifically bestowed or implied by
provisions of the federal constitution.® Indeed, the Tenth Amendment reiterates that all powers
not conferred upon the federal government in the constitution remain with the states or the
people. The federal government is a government of limited powers; powers delegated to the
federal government by the states.” Some powers are exclusively federal due to an express
constitutional limitation.  Others are inherently federal because of their nature. State
governments, by contrast, are governments of unlimited power. Although these principles still
hold true, in modern times the courts have interpreted the federal constitution so as to bestow
sweeping powers upon the federal government.

b. Nature of the Constitution of the State of Florida - The Florida Constitution is a
limitation on inherent power, rather than a grant of power.® Although it is the supreme legal
authority of the state, it must yield to valid federal law in areas where the two conflict® To
determine whether a federal power or action is legitimate, its source of authority must be
discovered within the text of the constitution. If no source is found, the power does not exist.
State constitutions are different. As long as state governments do not contravene federal law,
they are all-powerful. Consequently, state constitutions must be interpreted as restrictions on
this inherent power. When determining the constitutionality of a state action, there is no need to
search for empowering text within the state constitution. Rather, the state constitution must be
reviewed to determine whether anything prohibits such an action.

2. Concurrent Federal and State Power - Where the federal government and a state
government legislates on the same subject, the federal law is supreme and will, in general, have
the effect of voiding the conflicting state law.

a. Sufficient Conflict - The Supremacy Clause applies when state law is inconsistent
with federal law. If state law attempts to invalidate the substance of a federal law or treaty, the
state law cannot stand. Similarly, state law which encourages conduct inconsistent with that
required by federal law is invalid. The same result holds if state law forbids conduct that federal
law is designed to foster, or interferes with the achievement of a federal objective.’® As a
consequence, any and all state and local laws that conflict with the dictates of federal law must
yield to this doctrine and are preempted."’

b. Preemption - States are generally free to legislate in areas not controlled by
federal regulation. Federal regulation of a particular subject, however, preempts state
regulation related to the same subject. In Barnett Bank of Marion County v. Nelson," for



instance, the United States Supreme Court held that a federal statute which granted small-town
banks the authority to sell insurance preempted a Florida statute which prohibited such sales.
Even where a state law does not directly conflict with a federal regulation, courts may still
invalidate the law if they find that Congress intended to occupy the entire field." This is true
even where the state law seems to reinforce or compliment the federal regulation. Courts tend
to look at whether the scheme of federal regulation is comprehensive.™ They may also
consider whether a federal agency has been created to administer the law in a particular field. If
a federal agency has been established, courts will likely deem preempted all matters within the
jurisdiction of the agency. However, state and local regulations established under the traditional
police powers of states are not superseded by federal law unless preemption is the clear and
manifest purpose of the federal statute; doubts must be resolved in favor of non-preemption.*®

B. Home Rule Power of Municipalities

1. Municipalities Generally - The legislature has the exclusive power to establish
and abolish municipalities and to amend their charters pursuant to general or special law." The
power of the legislature to establish municipalities and prescribe their powers is subject only to
restrictions specified in the constitution."”

Although municipalities are created primarily for the performance of municipal or governmental
functions for the happiness, convenience, health, and general welfare of the inhabitants of a
local community'®, municipalities are an instrumentality or auxiliary agency of the state,
established for the more convenient administration of local government.” The establishment of
a municipal corporation by following the statutory procedure is the exercise of a power
emanating from the sovereignty of the state itself. When this power is exercised, it results in
organizing a unit of government endowed with such aspects of sovereignty as the police power,
the right of eminent domain, and the power to tax.?

2. Constitutional Municipal Home Rule Power - The municipal home rule provision
in Florida’s Constitution authorizes cities to exercise any power for “municipal purposes” except
as otherwise provided by law, and provides as follows:

Municipalities shall have governmental, corporate and proprietary powers
to enable them to conduct municipal government, perform municipal
functions and render municipal services, and may exercise any power for
municipal purposes except as otherwise provided by law.

Art. VI, § 2(b), Fla. Const.

This provision expressly grants to every municipality in this state authority to conduct municipal
government, perform municipal functions, and render municipal services. The only limitation on
that power is that it must be exercised for a valid "municipal purpose." It would follow that
municipalities are not dependent upon the Legislature for further authorization. Legislative
statutes are relevant only to determine limitations of authority.?’ The general rule is that if the
state has the authority to exercise a particular power, then a municipality, under its home rule
authority, may also exercise that power unless "expressly prohibited" by the Legislature.

3. Statutory Home Rule Power of Municipalities - The Florida Municipal Home Rule
Powers Act” authorizes municipalities to exercise their governmental, corporate, and
proprietary powers to perform municipal functions and render municipal services and to exercise
any power for municipal purposes, except when expressly prohibited by law. Section
166.021(4), F.S., of the Municipal Home Rule Powers Act provides in part as follows:




It is the further intent of the Legislature to extend to municipalities the
exercise of powers for municipal governmental, corporate, or proprietary
purposes not expressly prohibited by the constitution, general or special
law, or county charter and to remove any limitations, judicially imposed or
otherwise, on the exercise of home rule powers other than those so
expressly prohibited.

4, Municipal Purpose Requirement — In order to determine the scope of municipal
home rule power, it is necessary to first determine what qualifies as a “municipal purpose’.
Section 166.021(2),F.S., defines "municipal purpose" as “any activity or power which may be
exercised by the state or its political subdivisions”. The courts have concluded that “municipal
purpose” comprehends all activities essential to the health, morals, protection and welfare of the
municipality. "Though there was a time when a municipal purpose was restricted to police
protection or such enterprises as were strictly governmental that concept has been very much
expanded and a municipal purpose may now comprehend all activities essential to the health,
morals, protection and welfare of the municipality.”*

While the term "municipal purpose" is not a restrictive term, it does require an activity to be
related to the conduct of municipal government, the exercise of a municipal function, or
provision of a municipal service.®* "Municipal functions" are functions created for or granted for
the benefit and advantage of the community included within the corporate boundaries and that
specifically and peculiarly promote the comfort, convenience, safety, and happiness of the
citizens of the municipality, rather than the welfare of the general public.?

The courts have concluded that following constitute a "municipal purpose™:

a) The provision of day care educational facilities;

b) Issuing bonds to finance a convention center which would provide a forum for
educational, civic and commercial activities and would increase tourism and trade;
¢) Using public property for a sports stadium;

d) The sale of souvenir photographs; and

e) The expenditure of funds to promote the passage of a referendum.?

However, the courts have also found that the following activities serve no "municipal purpose™
borrowing money simply to reinvest the money and thereby derive a profit on the investment; a
municipal ordinance opting out of an otherwise valid county road impact fee ordinance in a
charter county; and the expenditure of public funds to promote the passage of a referendum.?’

C. Home Rule Power of Counties

1. Counties Generally - The Florida Constitution specifically provides that the state
is to be divided into political subdivisions called counties®and has been construed by the courts
to mean that all of the state must be divided into counties.?® However, counties may be created,
abolished, or changed by law.*

The county is one of the political subdivisions of the state®’ and is a mere governmental agency
through which many of the functions and powers of the state are exercised.** While the principle
of local self-government does not constitute each county an independent sovereignty, managed
by a board having legal rights,* the Florida Constitution recognizes the existence of counties as



local entities for local purposes as well as their existence as legal political subdivisions of the
state.*

2. Constitutional Home Rule Power of Charter Counties - Florida’s Constitution
grants charter counties “all powers of local self government not inconsistent with general law”
and specifically provides:

Counties operating under county charters shall have all powers of local
self-government not inconsistent with general law, or with special law
approved by vote of the electors. The governing body of a county
operating under a charter may enact county ordinances not inconsistent
with general law. The charter shall provide which shall prevail in the event
of conflict between county and municipal ordinances.*®

3. Constitutional Power of Noncharter Counties - Counties not operating under
county charters have only such power of self-government as provided by general or special law,
and the board of county commissioners of a county that is not operating under a charter may
enact, in a manner prescribed by general law, county ordinances that are not inconsistent with
general or special law.*®

4, Statutory Home Rule Power of Counties - The Legislature has also granted
charter and non-charter counties significant statutory home rule powers.*” In general, the
statutes mirror the Florida Constitution in providing counties with all the powers necessary to
carry on county government. Section 125.01, F.S,, lists a number of powers, but clearly
indicates that the powers listed are not considered to be ALL the powers possessed by
counties. Section 125.01(3), F.S., specifically states that “[t]he enumeration of powers herein
shall not be deemed exclusive or restrictive, but shall be deemed to incorporate all implied
powers necessary or incident to carrying out such powers enumerated, including, specifically,
authority to employ personnel, expend funds, enter into contractual obligations, and purchase or
lease and sell or exchange real or personal property.” The statute further provides that “[tJhe
provisions of this section shall be liberally construed in order to effectively carry out the purpose
of this section and to secure for the counties the broad exercise of home rule powers authorized
by the State Constitution.”

D. County or Municipal Ordinance v. State or Federal Law

Counties and municipalities have broad powers to enact ordinances to implement their
constitutional and statutory home rule powers.

Counties in Florida may enact ordinances in order to exercise the powers of self government as
long as the power is exercised in a manner that is consistent with general law. The legislature
may preempt that authority and may do so either expressly or by implication. Preemption
essentially takes a topic or a field in which local government might otherwise establish
appropriate local laws and reserves that topic for regulation exclusively by the legislature.

In s. 166.021(3), F.S., the Legislature recognizes that pursuant to the home rule powers
provided municipalities by the Florida Constitution, the legislative body of each municipality has
the power to enact legislation, i.e., ordinances, concerning any subject matter upon which the
state Legislature may act, except any subject expressly preempted to state or county
government by the constitution or by general law and any subject preempted to a county
pursuant to a county charter adopted under the authority of the State Constitution. Therefore,



municipal ordinances are inferior to laws of the state and may not conflict with any controlling
provision of a state statute. A municipality cannot forbid what the state legislature has expressly
licensed, authorized, or required or authorize what the legislature has expressly forbidden.*®

Statutes enacted by the Florida legislature may preempt local legislative action, either explicitly
or by implication.*® Express preemption of a field by the legislature must be accomplished by
clear language stating that intent. Implied preemption is actually a decision by the courts to
create preemption in the absence of an explicit legislative directive. However, courts have been
reluctant to preclude a local elected governing body from exercising its local powers. If the
legislature can easily create express preemption by including clear language in a statute, the
courts have found little justification to insert such words into a statute. In the absence of express
preemption, normally a determination based upon any direct conflict between the statute and a
local law is adequate to solve a power struggle between existing statutes and newly created
ordinances.*

Accordingly, courts imply preemption only when "the legislative scheme is so pervasive as to
evidence intent to preempt the particular area, and where strong public policy reasons exist for
finding such an area to be preempted by the Legislature." When courts create preemption by
implication, the preempted field is usually a narrowly defined field, "limited to the specific area
where the Legislature has expressed their will to be the sole regulator.™’'

In a contest of power between state government and local government, Legislative action may
prevail even if the Legislature has not preempted a topic. When the Legislature takes action and
enacts a statute, local government cannot adopt or enforce an ordinance that conflicts with the
statute. In general, an ordinance conflicts with a statute when the two rules cannot coexist.
Stated otherwise, legislative provisions are inconsistent if, in order to comply with one provision,
a violation of the other is required. Generally under this definition, the fact that an ordinance
imposes additional requirements on a person or business is not evidence of conflict.*
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